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Court of Appeals of the District of Columbia 

i 

i 

_,_ m 

i 

No. 4770. j 

Charles A. Godfree, Appellant, 

i 

I 

vs. 

I 

W. L. Peak, Superintomleiit of the Washington Ajsvlum and 

Jail. 


a Supreme Court of the District of Columbia. 

Habeas Corpus. No. 1498. 1 

i 

In re Charles A. Godfree. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court cjf the Dis¬ 
trict of Columbia, at the City of Washington, in; said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abote-entitled 

cause, to wit: 

7 

1 Petition for Writ of Habeas Corpus. | 

Filed March 27, 1908. | 

In the Supreme Court of the District of Columbia, Holding 

a Circuit Court. 

Habeas Corpus. No. 1498. 

In re Charles A. Godfree. 

i 

The Petition of Charles A. Godfree respectfully shows to 
the Court as follows: 

1. r ihat he is a citizen of the United States, and a resi¬ 
dent of the District of Columbia, and files this petition in 
his own right. j 
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2. That on January 5, 1928, ho v:as arraigned in the Dis¬ 
trict of Columbia Branch of the Police Court of the Dis¬ 
trict of Columbia on information charging petitioner with 
violation of the traffic violation, to-\vit: “Operating a 
motor vehicle while under the influence of intoxicating 
liquor.” That he pleaded “Not guilty” and demanded a 
jury trial. That he was tried and found “Guilty,” and a 
Motion for a Xew Trial was made in accordance with the 
rules of the Court, and said Motion for a Xew Trial was 
heard on January 21, 1928, which Motion was overruled 
by the Court, and petitioner gave notice of his intention to 
apply to the Court of Appeals for a Writ of Error, and 
the appeal bond was fixed by the Court in the sum of 
$1,000.00, and your petitioner gave bond with surety satis¬ 
factory to the Court in the said sum, and petitioner was 
released on bail pending the final termination of his ap¬ 
peal. 

3. That thereafter on January 26, 1928, your petitioner 

by his attorney, Ralph A. Cusick, presented to the 
2 Court a Bill of Exceptions, which was duly filed and 

presented to the trial Judge in accordance with the 
rules of the Police Court. That said Bill of Exceptions set 
forth the exceptions taken to the rulings of the Court on 
matters of law but said Bill of Exceptions was not signed 
by the presiding Justice within ten days allowed nor was 
the time extended bv the Court. 


4. That on the 10th dav of February, 1928, the surety 
on the appeal bond of your petitioner was ordered and di¬ 
rected by the Clerk of the Police Court of the District of 
Columbia to surrender your petitioner, and on the said date 
your petitioner was committed to the Washington Asylum 
and Jail in the custody of the United States Marshal for 
the purpose of serving the sentence imposed upon him, to- 
wit: fine of $300.00 and 120 days, or in default of fine 30 
davs additional. 

5. That the Petitioner herein petitioned to the Supreme 
Court of the District of Columbia for Writ of Habeas Cor¬ 


pus, and after hearing on said Writ, return and agreed 
statement of facts in the case the petitioner herein was 
discharged and released from custody, and the commitment 
was held illegal in that your petitioner was deprived of 
his rights under the Constitution. 
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i 

6. Thereafter on the 17th day of March, 192$, after the 
expiration of ten days, and no extension of tipe having 
been made, and after the commitment of petitioner was 
held by the Supreme Court to be illegal, the presiding Jus¬ 
tice of the Police Court attempted unlawfully aipl illegally 
to settle the Bill of Exceptions by the petitioner ;i that coun¬ 
sel for the petitioner took no part in said settlement of the 
Bill of Exceptions because of the fact that said Justice was 
without any authority to settle the said Bill of Exceptions 
on account of the expiration of time allowed him for said 

procedure; that on the 19th day of March, 1928, coun- 
3 sel for the petitioner was advised by the! presiding 
Justice of the Police Court that he had signed the 
Bill of Exceptions in the case of District of Columbia vs. 
Charles A. Godfree on the 17th day of March, 1028. 

7. That on the 27th day of March, 1928, your petitioner 
was ordered committed to the Washington Asylum and Jail 
for the purpose of serving his sentence imposed op the peti¬ 
tioner on the 21st day of January, 1928, and wasjduly com¬ 
mitted into the custodv of the Washington Asvlum and Jail 
for the purpose of serving his sentence as aforesaid. 

8. That said commitment was unlawful, and that your 

petitioner is being illegally detained of his liberty in said 
Washington Asvlum and Jail. i 

o » i 

Wherefore, the premises considered, your ‘petitioner 
prays: 

| 

1. That a Writ of Habeas Corpus issue out of jthis Hon¬ 
orable Court directed to the Superintendent of the Wash¬ 
ington Asylum and Jail or any person acting in; his place 
or stead commanding him to produce the petitioner forth¬ 
with before this Honorable Court. 

2. That the petitioner may lie released on bail and a 
date set for hearing on this Petition. 

3. That after such hearing your petitioner may be finally 
discharged from custodv. 

4. And for such other and further relief as the nature of 
the ca.se may require and to the Court mav seem proper. 

CHARLES A. GODFREE, Petitioner. 

RALPH A. CUSICK, j 

Attorney for Petitioner. 
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4 District of Columbia, 55: 

Charles A. Godfree, being first duly sworn according to 
law, on oath deposes and says that he has read the fore¬ 
going Petition by him subscribed and knows the contents 
thereof; that the matters and things therein stated as of 
his own personal knowledge are true, and those stated 
upon information and belief he believes to be true. 

CHARLES A. GODFREE, Petitioner. 


Subscribed and sworn to before me this 27" day of 
March, 1928. 

FRANK E. CUNNINGHAM, 

Clerk, 

By HARRY M. HULL, 

Ass’t Clerk. 


(Endorsed.) 

Let this writ issue returnable forthwith before me. 

JENNINGS BAILEY, 

Justice. 


Writ of Habeas Corpus. 

Issued March 27, 1928. 

**#«*•• 

The President of the United States to Supt. of the Wash¬ 
ington Asylum and Jail or any person acting in his place 
or stead, Greeting: 

You are herebv commanded to have the bodv of Charles 

» * 

A. Godfree, detained under your custody, as it is said, to¬ 
gether with the day and cause of his being taken and de¬ 
tained, by whatever name he may be called in the same, 
before the Honorable Jennings Bailey, one of the Justices 
of the Supreme Court of the District of Columbia 
5 in Circuit Court No. 2, United States Courthouse, 
City of Washington (immediately), after the receipt 
of this writ, to do and receive whatever shall then and 
there be considered of in his behalf, and have then and 
there this writ. 
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i 

Witness the Honorable Walter I. McCoy, Chief Justice 
of said Court, this 27" dav of March, A. D. 1928 i 

FRANK E. CUNNINGHAM, 

Clprk 

Bv HARRY M. HULL, ! 

[seal.] Assistant Clerk. 

\ 

Marshal’s Return. 

I 

i 

Served Supt. of Washington Asylum and Jail by Major 
Peak Supt. Personally March 27, 1928. 

EDGAR C. SNYDER, j 
U. S. Marshal in and for 

the Dist. of Columbia , 
By EDW. SACKEY, j - 

Deputy U. S. Marshal. 

K - ! 

i 

Return and Answer to Writ. 

i 

Filed March 29, 1928. j 

i 

# * * # * * ! • 

i 

Now comes W. L. Peak, Superintendent of the Washing¬ 
ton Asylum and Jail and respondent herein, and says: 

1. He admits the allegations of the first paragraph of 
petition filed in this cause. 

2. He admits the allegations contained in the second para¬ 
graph thereof. 

3. Respondent admits the allegations in the third para¬ 
graph of said petition with the exception of that portion 
thereof which states 4 4 that said bill of exceptions iset forth 

the exceptions taken to the rulings of the Court on 
6 matters of law”, which he denies. 

4. He admits the allegations of the fourth para¬ 
graph. 

5. Respondent admits that petition was filed in the Su¬ 
preme Court of the District of Columbia for writ df habeas 
corpus, and after hearing on said writ, return ancl agreed 
statement of facts therein, petitioner was discharged, but 
denies that the commitment was held illegal in that peti¬ 
tioner was deprived of his rights under the Constitution, 
and avers that said petitioner was discharged fron^ the cus- 

j 

i 

i 

i 

i 

i 

! 
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tody of the Washington Asylum and Jail but without preju¬ 
dice to further proceedings, not inconsistent with the rul¬ 
ing of that Court, in the District of Columbia against 
Charles A. Godfree, Xo. 99040 in the Police Court of the 
District of Columbia, as more fully appears from a certified 
copy of an order entered in that cause by Mr. Justice Bailey 
on the 8tli day of March, 192S, which is attached hereto 
and prayed to be read as part hereof. 

6. Respondent denies all the allegations of the sixth para¬ 
graph of said petition and avers that pursuant to before- 
mentioned order of Mr. Justice Bailey the Presiding Judge 
at the Police Court on the 9th day of March, 1928, wrote 
counsel for petitioner that he had set the proposed bill of 
exceptions in the case of District of Columbia against 
Charles A. Godfree, Xo. 99040, down for settlement on 
Tuesday, March 13th, 1928, at 1:30 P. M., and that said let¬ 
ter was delivered personally to counsel for petitioner on 
the 9th day of March, 1928, at the latter’s office in the Den- 
rike Building: that on the 13th day of March 1928 counsel 
for petitioner communicated with the Court requesting that 
the case be continued to the following day, stating that 
he was then engaged in a trial in the Supreme Court 
of the District of Columbia; that on the 13th 
7 day of March, 1928, counsel for petitioner ad¬ 
dressed a letter to the Presiding Judge of 
Police Court acknowledging receipt of the latter’s letter 
of the 9th wherein he states that the Court was without 
power to settle tin? bill of exceptions inasmuch as it had 
not been signed within ten da vs or the time extended: that 
said letter was received on the 14th day of March, 1928: 
that pursuant to request of counsel for petitioner the mat¬ 
ter of settlement of the bill of exceptions was continued 
until the 14th dav of March, 1928: that on the 14th dav of 
March, 1928, counsel for petitioner, together with repre¬ 
sentatives of the Corporation Counsel’s office, met in the 
chambers of the Presiding Judge of the Police Court for 
the purpose of settling proposed bill of exceptions, and that 
counsel for petitioner stated that he did not care to offi¬ 
cially take any part in the proceedings with reference to 
any correction or signing of the bill of exceptions; that a 
discussion took place with reference to the correction of 
the proposed bill of exceptions in the presence of the peti- 
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tioner’s counsel and after some discussion the Presiding 
Judge stated that he would have the bill of exceptions, as 
corrected, reduced to final form and that he would advise 
counsel of the time of signing of the same; that counsel 
for petitioner then and there stated that he dij not pro¬ 
pose to file a petition for writ of error to the Police Court 
of the District of Columbia; that on the 16th day of March, 
1928, the Presiding Judge of the Police Court telephoned 
counsel for petitioner advising him that he would sign the 
bill of exceptions as corrected on the following day, to-wit, 
the 17th day of March, 1928, and that on the 17fh day of 
March, 1928, the Presiding Judge advised the office of peti¬ 
tioner's counsel that he had signed the bill of exceptions in 
question and on that day, in addition, addressed a 
8 letter to Mr. Cusick advising him of that! fact; re¬ 
spondent admits that petitioner was advised by the 
Presiding Judge of the signing of the bill of exceptions on 
the 19th, but avers that said advice was in addition to the 
personal conversation of the Presiding Judge of the Police 
Court on the 16th day of March with petitioner’js counsel 
and the message left at the office of the petitioner js counsel 
on the morning of the 17th. 

7. Respondent admits the allegations in the seventh para¬ 
graph of the petition herein. Certified copy of order of 
commitment attached hereto and prayed to be ilead as a 
part hereof. 

8. Respondent denies the conclusions of law set forth in 
the eighth paragraph of the petition filed herein, and avers 
that petitioner was duly committed by Presiding Judge of 
the Police Court on the date last mentioned for| the rea¬ 
son that petitioner failed to apply to the Court of* Appeals 
within five days from the day upon which the bill jof excep¬ 
tions was settled, signed and filed in proceedings ip the Po¬ 
lice Court of the District of Columbia, as requiredj by para¬ 
graph 3 of Rule 26 of the Court of Appeals of the District 
of Columbia, which reads as follows: “All writs of error 
shall be applied for within five days, from the Jav upon 
which the bill of exceptions has been filed as aforesaid, and 
not afterwardsRespondent further avers that at the 
time of commitment of the petitioner on the 27th day of 
March, 1928, no application had been made to the!Court of 
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Appeals of the District of Columbia for writ of error to 
the Police Court. 

9. And now having fully answered said petition, and hav¬ 
ing produced in Court the body of said Charles A. 

9 Godfree, your respondent prays that said petition be 
dismissed and the writ of habeas corpus issued 

thereon be quashed. 

W. L. PEAK, 

Superintendent Washington Asylum and Jail. 

WILLIAM W. BRIDE, 

RICHMOND B. KEECH, 

Attorneys for Respondent. 

District of Columbia, ss: 

I, W. L. Peak, being first duly sworn according to law, 
depose and say that I am the Superintendent of the Wash¬ 
ington Asylum and Jail: that I have read the foregoing 
return and answer to writ of habeas corpus by me sub¬ 
scribed and know the contents thereof; that the matters 
and things stated therein, upon personal knowledge are 
true, and those stated upon information and belief I be¬ 
lieve to be true. 

W. L. PEAK. 

Subscribed and sworn to before me this 29th day of 
March, A. D. 1928. 

GEORGIA F. GREEN, 

Notary Public, D. C. 

10 In the Police Court of the District of Columbia. 

Case No. 99040. 

District of Columbia, 

County of Washington, To wit : 

To the Superintendent Washington Asylum and Jail: 

Receive into your custody the body of Charles A. God- 
free herewith, sent by the Police Court, brought before 
said Court charged upon the oath of E. W. Gore with 
Driving while Drunk 

To serve a term of One hundred and Twentv Davs—and 
—and being convicted and sentenced to pay a fine of Three 
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hundred dollars and in default to be committed to the 
Washington Asvlum and Jail for Thirty davs and, being 
in default him therefore safely keep in your s^id custody 
until he shall be discharged by due course of law; and for 
so doing this shall be your sufficient warrant. 

Witness the Hon. Gus. A. Schuldt, Presiding Judge of 
the Police Court of the District of Columbia, and seal of 
said Court, this 27 day of Mar. in the year of our Lord 
one thousand nine hundred and twenty eight. 

F. A. SEBRING, j 

Clerk , 

By P. J. HALTIGAN, Jr., 

Tseal.] Deputy Clerk Police Court , D. C. 

(S.) 

A true copv. 

W. A. XORGREN, j 

Deputy Clerk Police Court , D. C. 

i 

11 In the Supreme Court of the District of j Columbia, 

Holding a Circuit Court. 

Habeas Corpus. No. 1490. 

T 11 re Charles A. Godfree. 

Order. 

\ 

1 

Upon consideration of petition for writ of habeas corpus, 
returned thereto, and agreed statement of facts herein, and 
after argument of counsel in open Court, it is this 8th day 
of March, 1928, I 

Ordered that the said petitioner Charles A. Gbdfree be, 
and lie is hereby, discharged from the custody of the Wash- 
ington Asylum and Jail, but without prejudice to further 
proceedings, not inconsistent with the ruling of this Court, 
in the case of District of Columbia vs. Charle^ A. God¬ 
free, Number 99040 in the Police Court of the District of 
Columbia. 

JENNINGS BAILEY, 

Justice. 

A true copy. Test: 

[seal.] ‘ FRANK E. CUNNINGHAM, 

Clerk. 


Asst\ Clerk. 


By HARRY M. HULL, 
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Order Dismissing Petition, &c. 

Filed April 23, 1928. 

**#*#*# 

This cause having been heard on petition for writ of 
habeas corpus, return and answer thereto, agreed state¬ 
ment of facts, and argument by counsel, it is, this 23rd day 
of April, 1928, ordered, that the petition for writ of 

12 habeas corpus be dismissed, that the writ be quashed, 
and that petitioner be remanded to the Washington 

Asylum and Jail to serve sentence imposed in the case of 
District of Columbia vs. Charles A. Godfree, Xo. 99,040, 
in the Police Court of the District of Columbia. 

Bv the Court: 

F. L. SIDDOXS, 

Justice. 

Appeal noted in open court to the above order and cost 
appeal bond fixed in the amount of One Hundred Dollars 
and petitioner to remain on bond pending appeal and ap¬ 
peal bail fixed in the amount of Five Hundred Dollars. 
Bv the Court this 23rd dav of April, 1928. 

F. L. SIDDOXS, 

Justice. 

Memorandum. 

Undertaking on Appeal, $100, approved 

Assign»ieni of Errors . 

Filed May 22, 1928. 
*###*## 

The petitioner assigns the following as the errors com¬ 
mitted bv the Court in the above entitled cause. The trial 
* 

Court erred as follows: 

1. In refusing to hold that the presiding Justice of the 

Police Court had no authoritv to settle and sign the Bill of 

• * 

Exceptions after the expiration of ten days from the date 
of submission of the Bill of Exceptions and after the 

13 petitioner had been discharged by the Writ of 
Habeas Corpus in case Xo. 1490. 

2. In refusing to discharge the petitioner. 


Mav 7, 
nml filed. 


1928.— 
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3. In dismissing- the Writ of Habeas Corpus. 

4. In depriving the petitioner of his liberty and right of 
appeal in violation of the constitution. 

RALPH A. CTJSICK, 
Attorney for Petitioner. 

Service of the aforegoing Assignment of jErrors ac¬ 
knowledged this 22d dav of Mav, 1928. 

R. B. KEECH, 

F. H. S., | 

F. H. STEVENS, 

Attorneys for fhe District of Columbia. 

\ 

Designation of Record. 

i 

Filed May 22, 1928. 


The Clerk of the Court will please prepare transcript of 
record on appeal in the above case and include therein the 
following: 

1. Petition for Writ of Habeas Corpus and Writ of Ha¬ 
beas Corpus. 

2. Return and Answer to Writ of Habeas Corpus and 

Exhibits. | 

3. April 23, 1928, Order dismissing Petition for Writ of 
Habeas Corpus. 

4. April 23, 1928, Appeal in open Court and penalty of 
undertaking on appeal and appeal bail fixed. 

5. May 7, 1928, Undertaking on appeal approved 

14 and filed. ! 

(>. This designation. 

RALPH A. CUSlCK, 
Attorney for Petitioner. 

Received copy of the aforegoing Designation this 22d 
dav of Mav, 1928. j 

R. B. KEECHl 

F. H. S., I 

F. H. STEPHENS, 
Attorneys for the District of Columbia. 
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15 Designation of Record. 

Filed May 28, 1928. 

» 

******* 

The Clerk of the Court will please include in the tran¬ 
script of record on appeal in the above entitled cause the 
following: 

The attached statement of facts. 

i WILLIAM W. BRIDE, 

RICHMOND B. KEECH, 
Attorneys for Respondents. 

Received copy of the foregoing designation of record this 
28th day of May, 1928, and copy of attached statement of 
facts. 

RALPH A. CUSICK, 

By Z. D., 

Attorney for Petitioner. 

16 Statement of Facts. 

Filed May 28, 1928. 


Petitioner was tried and convicted by a jury in the Police 
Court of the District of Columbia for violation of the Traf¬ 
fic Act, to wit operating a motor vehicle while under the 
influence of intoxicating liquor on January 13th, 1928. Mo¬ 
tion for a new trial was tiled and over-ruled after argu¬ 
ment. On the 21st day of January, 1928, defendant was 
sentenced to pay a line of Three hundred dollars and serve 
one hundred and twenty days in jail and in default of the 
pavment of tine serve an additional thirty davs. Notice 
was given by petitioner's counsel at the time of imposition 
of sentence of his intention to apply to the Court of Ap¬ 
peals for writ of error, giving at that time an appeal bond. 
On the 26th day of January, 1928, petitioner presented to 
the Court a proposed bill of exceptions. On the 8th day 
of February, 1928, the clerk at Police Court, pursuant to 
instructions of the Presiding Judge of that Court, wrote 
counsel for petitioner advising that the bill of exceptions 
had not been settled and signed bv the 7th day of February. 
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1928, nor time extended by order of court, as jrequired by 
Rule Xo. 2 of the Police Court of the District of Columbia 
which reads as follows: 

j 

“2. The bill of exceptions shall be served upon opposing 
counsel, who shall acknowledge service thereof, ; and counsel 
for appellant shall present a copy of said bill of exceptions 
to the Judge who tried said cause. Counsel for both par¬ 
ties shall agree upon said bill of exceptions and sub- 
17 mit the same to the Court for settling within ten 
davs after submission unless bv order of the Court 
further time is allowed, within the said ten days, otherwise 
the Court will refuse to sign the same.” 

! 

In the same letter counsel was requested to present the 
petitioner herein, defendant in the Police Court, for com¬ 
mitment. On the 10th day of February, 1928; petitioner 
was committed to the Washington Asylum and Jail to serve 
the beforementioned sentence. On the same day petitioner 
sued out a writ of habeas corpus, it being proceeding Num¬ 
ber 1490 in the Supreme Court of the District of Columbia. 
It was contended on the hearing that the petitioner had 
been illegally committed for the reason that rule No. 2 of 
the Police Court relating to appeals was a nullity in that 
it was inconsistent with section 2 of Rule 26 of the Court 
of Appeals which reads as follows: 

i 

“1. 11 To entitle a party to apply for a writ qf error he 
shall cause note of his intention to be made at the time of 
a ruling by the Court; and he shall within fiveidays after 
final judgment present to the Court a bill of lexceptions 
properly prepared to present the ruling excepted to, and 
which bill of exceptions, if properly prepared oij after cor¬ 
rection by the Judge, shall be signed by the Judge within 
ten days after the same had been presented to him, unless 
the time is extended by order of the Judge befpre the ten 
days have expired, and the Judge shall file the same in the 
cause immediately after signing the same.” 

i 

Mr. Justice Bailey took this view and, on the 8th day of 
March, 1928, ordered the petitioner’s discharge. , An abso¬ 
lute order of discharge was presented on behalf of peti¬ 
tioner, and a qualified order presented by respoifdent. Jus- 


i 

i 
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tice Bailey signed the latter which provided that petitioner 
was discharged from custody,” * * * but without preju¬ 
dice to further proceedings, not inconsistent with 

18 the ruling of this Court in the case of District of 
Columbia versus Charles A. Godfree, Number 99,040 

in the Police Court of the District of Columbia.” No ap¬ 
peal was taken from this order. 

Pursuant to beforementioned order of Mr. Justice Bailey, 
the Presiding Judge at the Police Court, on the 9th day 
of March, 19*28, wrote counsel for petitioner that he had 
set the proposed bill of exceptions in the case of District 
of Columbia against Charles A. Godfree, Number 99,040, 
down for settlement on Tuesday, March 13th, 1928, at 1:30 
P. M.; said letter was delivered personally to counsel for 
petitioner on the 9th day of March, 1928, at the latter’s 
office in the Denrike Building; on the 13tli day of March, 
1928, counsel for petitioner communicated with the Court 
requesting that the case be continued to the following day, 
stating that lie was then engaged in a trial in the Supreme 
Court of the District of Columbia; on the 13th dav of 
March, 1928, counsel for petitioner addressed a letter to 
the Presiding Judge of Police Court acknowledging receipt 
’of the latter’s letter of the 9th wherein he stated that the 
Court was without power to settle the bill of exceptions in¬ 
asmuch as it had not been signed within ten days of the 
time extended; said letter was received on the 14th day of 
March, 1928; pursuant to request of counsel for petitioner 
the matter of settlement of the bill of exceptions was con¬ 
tinued until the 14th dav of March, 1928; on the 14th dav 

*77 * 

of March, 1928, counsel for petitioner, together with repre¬ 
sentatives of the Corporation Counsel's office, met in the 
chambers of the Presiding Judge of the Police Court for 
the purpose of settling proposed bill of exceptions; at that 
time counsel for petitioner stated that he did not care to 
officially take any part in the proceedings with refer- 

19 ence to any correction or signing of the bill of excep¬ 
tions; due to claim of counsel for petitioner that the 

time not having been extended bv the Court the Court was 
without authority to settle the bill of exceptions; a dis¬ 
cussion took place with reference to the correction of the 
proposed bill of exceptions in the presence of the peti¬ 
tioner’s counsel and after some discussion the Presiding 
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Judge stated that he would have the bill of exceptions as 
corrected reduced to final form and that he \vould advise 
counsel of the time of signing of the same; counsel for peti¬ 
tioner then and there stated that he did not propose to file 
a petition for writ of error to the Police Court of the Dis¬ 
trict of Columbia for the same reason as stated above on 
the 16th day of March, 1928, the Presiding Judge of the 
Police Court telephoned counsel for petitioner advising him 
that he would sign the bill of exceptions as corrected on 
the following day, to-wit, the 17th day of March, 1928, and 
on the 17th day of March, 1928, the Presiding Judge ad¬ 
vised the office of petitioner's counsel that hejhad signed 
the bill of exceptions in question and on that day, in addi¬ 
tion, addressed a letter to Mr. Cusiek advising him of that 
fact. That said bill of exceptions was signed 4^ of March 
17, 1928. 

On the 27th day of March, 1928, the petitioner was duly 
committed by the Presiding Judge of the Police Court to 
the Washington Asylum and Jail, lie having failed to apply 
to the Court of Appeals within the time prescribed by para¬ 
graph 3 of rule 26 of the Court of Appeals of the District 
of Columbia reading: as follows: 


“All writs of error shall be applied for within live days, 
from the day upon which the bill of exception^ has been 
filed as aforesaid and not afterward.” 1 

i 

l 

Xo application has ever been made to the Court of Appeals 
for a writ of error. 

On the same day, to-wit, the 27th day of M4rch, 1928, 
petitioner sued out a writ of habeas corpus, it being Num¬ 
ber 149S in the Supreme Court of the District of; Columbia. 

j 

s 

20 After hearing on the petition, answer and exhibits 
attached thereto, and the foregoing facM, the writ 
w^as quashed, petition dismissed and petitioner i remanded 
to the Washington Asylum and Jail to serve sentence im¬ 
posed by the Police Court pursuant to order signed on the 
23rd day of April, 1928, which appears as a part of the 
record on appeal in this cause. On the same day ,petitioner 
was released on bail pending appeal. 

RICHMOND B. KEECH, 

Atty. for Respondent. 
RALPH A. CUSICK, j 

Atty. for Petitioner . 

i 


1 

i 
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CHAS. A. GODFREE VS. W. L. PEAK, SUPT., ETC. 

21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 20, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made 
part of this transcript, in Re Charles A. Godfree, Habeas 
Corpus Xo. 149S, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 29th dav of Mav, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

ByALF. G. BUHRMAN, 

Asst. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 4770. Charles A. Godfree, appellant, vs. W. L. Peak, 
Superintendent of the Washington Asylum and Jail. Court 
of Appeals, District of Columbia. Filed May 31, 1928. 
Henry W. Hodges, clerk. 
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BRIEF FOR APPELLANT j 


STATEMENT OF FACTS 

This is an appeal from an order passed in the iower 
court in a Habeas Corpus hearing No. 1498, wherein 
Charles A. Godfree sued out a Writ of Habeas Cprpus 
directed against the Superintendent of the Washington 
Asylum^Jail for the reason that his commitment was 
illegal. In order to properly present this Appeal! it is 
necessary to briefly recite the former hearings ih the 
Supreme Court of the District of Columbia and in the 
Police Court. j 

Petitioner was tried and convicted by a jury iiji the 
Police Court of the District of Columbia for violation of 
the Traffic Act to-wit: “Operating a motor vehicle while 
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under the influence of intoxicating liquor” on January 
13, 1928. 

A Motion for new trial was filed wherein questions of 
law and abuse of discretion on the part of the trial judge 
were set forth as grounds of the motion. The Motion for 
a new trial was properly filed and after regularly coming 
on for hearing, hearing was over-ruled after argument 
by Counsel. 

On the 21st day of January, 1928, the defendant was 
sentenced to pay a fine of Three Hundred Dollars ($300) 
and serve 120 days in Jail in default of the payment of 
fine, serve an additional 30 days. 

An appeal w*as noted by Counsel for the defendant. 
Notice of intention to apply to the Court of Appeals for a 
Writ of Error was given and an appeal bond was set by 
the Court and furnished by defendant. The defendant 
herein, sometimes referred to as Appellant, complied with 
all the rules and regulations relative to the appeal of his 
case. 

On the 26th day of January, 1928, the defendant 
presented to the court his proposed Bill of Exceptions to 
which no objections or exceptions or a counter proposed 
bill of Exceptions was filed. 

On the 8th day of January, 1928, the Clerk of the Police 
Court, pursuant to instructions of the Presiding Judge of 
that Court, wrote Counsel for defendant advising him 
that the Presiding Judge refused to sign the Bill of 
Exceptions due to a rule of the Police Court which 
provided that “Counsel must agree on the Bill of Excep¬ 
tions otherwise the Court shall refuse to sign the same.” 
In other words, the Corporation Counsel had the arbi¬ 
trary right to deprive the defendant of his right of appeal 
allowed him by statute by merely making known his 
objection to the proposed Bill of Exceptions, submitted by 
the defendant. 
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Thereafter on the 10th day of February, 1928, the 
defendant was committed to Washington AsyliftSpail to 
serve the aforementioned sentence. On the same day, 
defendant, through his Counsel, sued out a Writ of Habeas 
Corpus, it being proceeding No. 1490 in the Supreme 
Court of the District of Columbia. 

It was contended at the hearing that the petitioner had 
been illegally committed for the reason that Rul^ 2, of 
the Police Court relating to Appeals was a nullity jin that 
it w’as inconsistent with section 2, of Rule 26 of th^ Court 
of Appeals which designated the Presiding Judge to settle 
and sign the Bill of Exceptions and file the same! in the 
cause. 

Justice Bailey agreed with the petitioner and on the 
8th day of March, 1928, ordered the petitioner discharged. 
After ordering the petitioner released, Justice Bailey at 
the instance of the Corporation Counsel had the following 
clause inserted: “but without prejudice to further pro¬ 
ceedings not inconsistent with the ruling of the C<^urt in 
the case of District of Columbia vs. Charles A. Gbdfree, 
No. 299040 in the Police Court of the District of 
Columbia.” j 

No appeal was taken to the order signed by Justice 
Bailey and the above facts are as far as present proceed¬ 
ings concerned res ad judicata. The subsequent facts are 
the only ones to be construed on this appeal which are as 
follows: 

On the 9th day of March, 1928, 43 days after the 
proposed Bill of Exceptions was filed in the cause and 30 
days after the Presiding Judge of the Police Court re¬ 
fused to sign the Bill of Exceptions extended by the 
Court, the Presiding Justice of the Police Court s£t the 
proposed Bill of Exceptions in the case of District of 
Columbia against Charles A. Godfree, No. 99040, down 
for settlement. 


i 
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This notice was received by Counsel for defendant as 
did he also receive a notice delivered personally by the 
Assistant Corporation Counsel. 

On the 13th day of March, 1928, the day for settlement 
for the Bill of Exceptions, Counsel for the defendant 
advised the Presiding Justice of the Police Court that the 
said Justice was without authority to sign the Bill of 
Exceptions and stated that he would take no part in the 
settlement of the Bill of Exceptions but desired that the 
matter be continued so that he may be present and extend 
the court the courtesy of advising it his reasons for not 
taking part in the proceedings. 

The contention of Counsel for defendant was that 
according to the rules of the Court of Appeals, the Justice 
of the Police Court was without pow*er or authority to 
settle the Bill of Exceptions inasmuch as it had not been 
signed within the time presented or the time extended. 

On the 14th day of March, 1928, Counsel for the de¬ 
fendant refused to take any part in the settlement of the 
Bill of Exceptions but w’as present at the time the Bill 
of Exceptions was signed at the request of the Presiding 
Justice. 

That on the 17th day of March, 1928, the Presiding 
Judge of the Police Court signed the Bill of Exceptions 
and notified Counsel for the defendant to that effect. 

i 

Counsel for the defendant advised that the Presiding 
Justice that the Court of Appeals would not entertain 
the appeal due to the lapse of time and he would not do 
the useless thing of applying for a Writ. 

On the 27th day of March, 1928, the defendant was 
ordered committed, by the Presiding Judge of the Police 
Court to the Washington Asylum and Jail and on the 
same day, a Writ of Habeas Corpus was sued without by 
Counsel for defendant, it being numbered 1498 in the 
Supreme Court of the District of Columbia. 


The sole question raised on the hearing on the petition 
was whether the Presiding Justice of the Police Court 
had authority to sign the Bill of Exceptions after the 
lapse of1?r3 .days without having extended the tiihe for 
the settling of the Bill of Exceptions. 

i 

j 

The contention of Counsel for defendant, then the pe¬ 
titioner, was that the rules of the Court of Appeals were 
binding on the Police Court as on any other litigant, and 
the Presiding Justice of the Police Court was not excepted 
and had to comply with the rules of the Court of Appeals, 
or grant the defendant a new trial. 

The Bill of Exceptions as settled by the Court was not 
signed nunc pro tunc as of the 17th day of March, 11928. 
After hearing on the petition and agreed statement of 
facts and the foregoing facts, petitioner was remanded 
to the Washington Asylum and Jail to serve the sentence 
imposed by the Police Court on the 21st day of January, 
1928, and in pursuance to the order signed on the 23rd 
day of April, 1928. 

It is the contention of the Appellant that the lower 
Court erred in not holding the commitment heretofore 
referred to was illegal and in violation of his rights under 
the Constitution and the Police Court was without au¬ 
thority or any control whatever over the case by the 
reason of the lapse of time, and that Appellant should 
have been granted a new trial by the Presiding Justice 
of the Police Court or discharged from custody. 


ASSIGNMENT OF ERRORS 

The Appellant assigns as errors committed by the 

Court below, the following: 

' 1. In refusing to hold that the presiding Justice 
of the Police Court had no authority to settle and 


i 

i 

i 

i 
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sign the Bill of Exceptions after the expiration of 
ten days from the date of submission of the Bill of 
Exceptions and after the petitioner had been dis¬ 
charged by the Writ of Habeas Corpus in Case 
No. 1490. 

2. In refusing to discharge the petitioner. 

3. In dismissing the Writ of Habeas Corpus. 

4. In depriving the petitioner of his liberty and 
right of appeal in violation of the Constitution. 

The above assignments of Error amount substantially 

i 

to that the lower court refused to hold that the Police 
Court Trial Justice had no authority to sign a Bill of 
Exceptions after the expiration of the time allowed by 
Paragraph 3, of Rule 26, of the Court of Appeals of the 
District of Columbia and also that after defendant was 
discharged by Writ of Habeas Corpus, the matter w T as 
res ad judicata. It has been held in numerous cases, that 
the court of Appeals is bound by the rules prescribed by 
statute and is without power or authority to modify the 
said rules. 

In the case of Taylor vs. Leesnitzer, 31 Appeals D. C. 
92, Following the decision in the case of United States 
Ex Rel Mulvihill vs. Clabaugh 21, Appeals D. C. 440 and 
Darlington vs. Turner 24, Appeals D. C. 573, held that 
the Court of Appeals has no power to set aside its rules 
relating to Appeals. 

In this case, the rules of the Court of Appeals pre¬ 
scribe that the Judge shall sign and settle the Bill of 
Exceptions within 10 days or extend the time for such 
action and shall immediately file the Bill of Exceptions 
in the Court. In this case, the Presiding Justice of the 
Police Court, ignored the rules of the Court of Appeals 
and arbitrarily settled the Bill of Exceptions at a time 
when he had no control or authority over the cause. Jhis 
case differs from cases where the Trial Judge held the 


Bill of Exceptions beyond the 10 day period and j then 
signed the Bill of Exceptions nunc pro tunc. The Trial 
Judge in this case took the affirmative action and refused 
to sign the Bill of Exceptions and would not, nor could 
he legally then extend the time for the settlement and 
signing of the Bill of Exceptions. The course pursued by 
the Trial Judge, of the Police Court, terminated his con¬ 
trol over the case. 


THE COURT ERRED IN REFUSING TO DISCHARGE 

THE PETITIONER 


At the time of the hearing of the Habeas Corpus, bause 
No. 1498, the Petitioner was without any means df ap¬ 
pealing the case arising in the Police Court, due to the 
action of the Trial Judge of that Court, and due to the 
fact that the Bill of Exceptions, which was signed by the 
Presiding Justice of the Police Court, was contrary j;o the 
rules of the Court of Appeals of the District of Columbia, 
and said Bill of Exceptions and said Appeal based on the 
Bill of Exceptions, would on the motion of the Court of 
Appeals be dismissed. 


In the case of George A. Fuller vs. McClosky, 35 
Appeals, D. C. 595, the Court held that it had the power 
to dismiss Appeals for disregard of its rules. This case 
in connection with the decision in the case of Taylpr vs. 
Leesnitzer, 31 Appeals 92, makes it the duty of the Court 
of Appeals to dismiss the Appeal for disregard Of its 
rules. It would, therefore, have been of no avail for the 
Appellant to have applied to the Court of Appeals for a 
Writ of Error and Appellant was not compelled to do 
the useless thing of making an application for WHt of 
Error. 


In Keely vs. Moore, 22 Appeals, D. C. 1, the Court of 
Appeals held that a Judge cannot act judiciously upon 
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the rights of parties after the time prescribed by statute. 

In the case of Lamson vs. Andrews, 40 Appeals, D. C. 
39, the Court recognized that the lower Court had control 
over a case only for the prescribed statutory period. 


THE COURT ERRED IN DISMISSING WRIT OF 
HABEAS AND IN DEPRIVING PETITIONER 
OF HIS LIBERTY AND RIGHT OF AP¬ 
PEAL‘D VIOLATION OF THE 
CONSTITUTION 

At the time of hearing of the Writ of Habeas Corpus, 
in case No. 1498, the petitioner had already been released 
from his illegal committant, after a hearing in Habeas 
Corpus No. 1490, and the Court was without power to 
proceed further with the cause as the determination of 
the first Habeas Corpus made the facts concerning the 
sentence and commitment of the Petitioner res ad- 
judicata. 

In the case of Palmer vs. Thompson, 20 Appeals, D. C. 
273, the Court held that, “If a prisoner is discharged 
from the custody on the hearing of a Writ of Habeas 
Corpus, such order of judgment amounts to an adjudi¬ 
cation and is conclusive in his favor as matter of res 
adjudication and if he be again arrested, unless some 
fact could be shown for holding him which did not exist 
at the time of his discharge. The Habeas Corpus act of 
Chales 11, universally in force in this country, either in 
its original form or by substantial re-enactment, prohibits 
the recommitment for the same charge of one who has 
previously been discharged therefrom under the writ. 
The authorities are believed to be unanimous that a 
second arrest for the same precise charge, without new 
circumstances to justify the arrest, cannot be sustained. 
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The law was well stated in the case of United States vs. 
Chung Shee, 71 Fed. Rep. 277. j 

j 

A careful examination of the facts of this cause will 
show an injustice done to the Appellant, that he was 
wrongfully denied his appeal by the Trial Judge of the 
Police Court; that the Supreme Court of the District of 
Columbia, sitting in the Habeas Corpus case Noi 1490 
recognized the injustice done to Petitioner and ordered 
his release but, nevertheless, the, Police Court j Trial 
Justice illegally attempted to do that which was impos¬ 
sible and as a result of it, the Appellant was ofdered 
commited to serve a sentence which had already been 
determined by the Court to be illegal, that Appellant has 
been denied his legal right under the Constitution, j 

When the Judge of the Police Court refused to sign the 
Bill of Exception, it was his duty to grant the Appellant 
a new trial. Not having done this, the Trial Judge made 
the sentence imposed, illegal and without any effect. 

This Court is now called upon to determine whether 
a Trial Judge can arbitrarily modify and disregard the 
rules of this court and prevent a Defendant from appeal¬ 
ing his case, which Appeal, is allowed to him by law, and 
can place the defendant twice in jeopardy. 

Respectfully submitted, 

RALPH A. CUSICK, 

For Appellant . 
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October Term, 1928. 


No. 4770 


CHARLES A. GODFREE, Appellant, 

I 

i 

. vs. 


W. L. PEAK, Superintendent of the Washington 
Asylum and Jail, Appellee. 


BRIEF FOR APPELLEE. 
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I 


Statement of the Case. 

! 

This is an appeal from an order of the Supreme 
Court of the District of Columbia dismissing petition, 
quashing habeas corpus writ and remanding appel¬ 
lant (defendant in Police Court and petitioner ih the 
Supreme Court) to the Washington Asylum and Jail 
to serve sentence imposed by the Police Court, ap¬ 
pellant having been convicted by jury of operating 
motor vehicle while under the influence of intoxicat¬ 
ing liquor in violation of the Traffic Act. 

Finding inaccuracies in the so-called “ Statement of 
Facts” in appellant’s brief (Pp. 1-5), and well;real¬ 
izing the important part that all of the facts in this 
case must play in a proper determination of it, we 
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take the liberty, in the interest of accuracy and space, 
of requesting the Court to read carefully pages 12-15 
of the record which cover in full an agreed statement 
of facts signed by counsel for appellant and appellee, 
rather than attempt to correct appellant or to set out 
a statement of our own. In passing, however, we feel 
constrained to call attention to the fact that a goodly 
portion of appellant’s statement is devoted to mat¬ 
ters not constituting a part of the record, hence has no 
proper place in the statement of facts nor should it be 
used as a basis for argument, and the further fact 
that an equal part thereof is turned over to argu¬ 
ment. 

And now, laboring on the theory that the agreed 
statement of facts has been read, thus enabling the 
Court to have a full and fair picture of the entire 
case, we turn to the questions involved. They are 
three in number: 

1. Would this court refuse to entertain petition 
for writ of error because a police court judge 
failed to sign bill of exceptions within the pre¬ 
scribed period, petitioner having complied with 
all rules as to perfecting his appeal, and there 
being no legal means by which he could bring 
about a signing thereof within the allotted time% 

2. Is a defendant duly convicted by his peers 
to be turned back on a community without pun¬ 
ishment merely because a trial judge, relying on 
an existing rule which subsequently on hearing by 
a superior court is determined to be void, fails to 
sign and settle a proposed bill of exceptions within 
the time prescribed by rule of court—there being 
no way by which counsel for the District of Co¬ 
lumbia or defendant could have caused it to have 
been signed within the fixed periodf 
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3. Is this court to sit idly by and permit a judge 
of an inferior tribunal to intentionally or unin¬ 
tentionally ignore its rule, and thus deprive Either 
the state or defendant of redress at its handsf 

i 

Argument and Authorities. 

We respectfully submit that these question^ are 
only susceptible of a negative answer—that reason 
and authority dictate this. These are days of; jus¬ 
tice, not technicalities. Appellant was not prejudiced 
by failure of trial court to settle bill of exceptions 
within the prescribed time. The many authorities 
which follow unquestionably show that appellant un¬ 
der the facts of this case could not have been (aind in 
fact was not) denied right to writ of error bebause 
of late signing of said bill. By the same token it 
would be preposterous to believe that the failure of 
the trial judge to sign the bill of exceptions within 
the prescribed time, though in no way prejudicing 
rights of appellant, could be used as medium fori arbi¬ 
trarily freeing him, and prevent justice running its 
regular course. Justice is reciprocal. 

At the outset it must be remembered that any and 
all delays incident to the signing of the bill of excep¬ 
tions in question were solely at the hands of the trial 
judge. Likewise, it must be borne in mind that the 
appellant had done each and everything exacted of 
him by the various rules of court. Sight mufct not 
be lost also of the fact that no legal process could have 
been resorted to by either appellant or appellee to 
have brought about a settlement of the bill of excep¬ 
tions within the allotted time. Mandamus would not 
lie for the reason that application for it could not 
have been made on the first, second, third or any 
other day up to and including the tenth day, fqr the 
reason that it was well within the trial courts dis¬ 
cretion to delay signing the proposed bill from day 

i' 

i 

i 


i 
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to day, or on the tenth day to have ordered a contin¬ 
uance of the time within which the bill in question 
might be signed and settled. The reason the bill in 
question was not signed by the trial court was because 
of the fact that it relied on "Rule 2 of the Police Court 
relating to appeals. That rule made it incumbent upon 
defendants and the District of Columbia or the Lnited 
States, as the case might be, to agree upon a proposed 
bill of exceptions within ten days, or for the party 
seeking an execution of the bill of exceptions to ob¬ 
tain an order of court extending the time for that 
purpose. Xo agreement having been reached by 
counsel for appellant and appellee, and no or¬ 
der having been obtained extending the period 
within which the bill of exceptions might be 
signed and settled, the trial .judge, after the time 
fixed by rule, ordered that the defendant below be com¬ 
mitted to jail, being of the opinion that the bill could 
not be legally signed. Appellee was committed and 
on the same day petition for writ of habeas corpus 
was filed by his attorney. The proceeding came on 
for hearing before Mr. Justice Bailey and petitioner 
was discharged, “but without prejudice to further 
proceedings, not inconsistent with the ruling of this 
Court, in the case of District of Columbia v. Charles 
A. Godfree, Xo. 99040, in the Police Court of the Dis¬ 
trict of Columbia. ” Mr. Justice Bailey's ruling was 
based on the fact that the rule of the Police Court 
under which the trial judge was functioning was a 
nullity in that it was inconsistent with Section 2 of 
Rule 26 of the Court of Appeals. Immediately after 
the foregoing ruling notice was given to counsel for 
appellee that the proposed bill of exceptions would be 
set down for settlement on a certain day. This date 
was continued once at the instance of appellant % s coun¬ 
sel. He was present at the actual hearing on the pro- 
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posed bill, although he refused to take an active part 
in the proceeding. The bill was finally signed by the 
trial judge with due notice to appellant, but he refused 
to apply to the Court of Appeals for a petition for 
writ of error, in accord with an earlier statemefit of 
his that he would not do so. The time within 
which appellant could have petitioned the Court of 
Appeals for a writ of error having elapsedi the 
trial judge properly ordered him committed, j At 
this juncture appellant sued out a second writ tif ha¬ 
beas corpus, the petition for which was dismissed and 
writ quashed, the latter determination being the basis 
of this appeal. It is thus self-evident that the failure 
to have the bill of exceptions settled was not dtie to 
the failure of either the District of Columbia or appel¬ 
lant, but to error on the part of the trial judge in 
his interpretation of an existing rule which was [later 
held to be invalid by a superior court. 

We submit that the failure of the trial judge to 
settle the bill of exceptions within the allotted time 
in 7)0 way estopped appellant from having his excep¬ 
tions to rulings of lower court reviewed by the Court 
of Appeals, and further that appellant’s refusal to pe¬ 
tition for writ of error because of an erroneous belief 
that it would be useless to do so, as will be gleaned 
from the many authorities which follow, constituted 
the sole bar to a determination bv this Court of the 
exceptions noted to rulings of the trial court. 

In the case of District of Columbia v. Blackman, 
36 W. L. R. 301, motion to dismiss appeal was made 
by appellant for the reason that the bill of exceptions 
was not settled until after the time within which it 
could have been done under the rules. The facts 
briefly were as follows: Judgment was rendered in the 
trial court on the 20th of December, 1907, dhring 
the term of Court which expired January 7, 19081 On 
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the second of January an order was made extending 
the term for thirty-eight days for the purpose of set¬ 
tling the bill of exceptions. The bill of exceptions was 
submitted to the Court on the 18th of February, two 
days before the expiration of the time fixed, the period 
of extension expiring February 20, 1908. The date 
of signature was as of March 6, 1908. Section 3 of 
Rule 54 was the one violated in this case. It reads 
as follows: 

‘‘The bill of exceptions must be settled before 
the close of the term which may be prolonged 
after adjournment in order to prepare it, but not 
longer than thirtv-eight davs exclusive of Sun- 
davs * * *” 

Denying the motion to dismiss, the Court of Appeals 
had the following to say: 

‘‘In the absence of anything to the contrary, 
it must be presumed that this submission of the 
bill was made upon proper notice, as required by 
Rule 22 of the Supreme Court of the District of 
Columbia. This is quite different from a mere 
filing of a bill with the clerk without calling same 
to the attention of the court. The appellants' 
duty, under the ride, was performed when the hill 
icas prepared and submitted within time to the 
court for settlement. The hill having been pre¬ 
sented within the proper time, the trial justice 
could have retained it for a time necessary to en¬ 
able him to determine its correctness, and his ap¬ 
proval and settlement of it could have been en¬ 
tered now for then. In signing this bill it was 
evidentlv dated as of the dav of signature, al- 
though the time for settlement had then expired. 
This was, apparently, a mere inadvertence on the 
part of the trial justice, whose attention, appar- 
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ently, was not called to the fact, and we think, 
under the circumstances, that it may be consid¬ 
ered as an execution now for then.” (Italics 
ours.) (36 W. L. E. 301.) 

i 

The Court of Appeals in its later decision going to 
the merits of the Blackman case, 32 App. D. C. 32, 
which also dealt with the motion to dismiss appeal on 
the ground that the bill of exceptions was not fettled 
until after the time permitted by rule of court, said: 

“A preliminary question must be first disposed 
of. Appellee filed a motion in this court to dis¬ 
miss the appeal herein on the ground that the 
bill of exceptions was not settled until after the 
term in which the judgment was entered had ex¬ 
pired. It appears that the bill was submitted to 
the court on February 18, 1902, two days!before 
the expiration of the prolonged term, and, there¬ 
fore, within the rule; and that some discussion 
having arisen between counsel for the respective 
parties, the bill was not actually signed by the 
court until after the prolonged term had expired. 
We think there was a substantial compliance with 
the rule. The bill was filed within the prescribed 
time and signed nunc pro tunc by the courts Hav¬ 
ing done all they could to comply with the rule, 
manifestly appellants ought not to he prejudiced 
because the court in its discretion deferred the 
actual signing of the hill until after the expira¬ 
tion of the term . ( U . S. v . Breitling, 20 Hoiv. 
252.)” (Italics ours.) 

i 

While there appears to be a discrepancy between 
the opinion of the Court of Appeals dealing solely with 
the motion to dismiss and its opinion covering the 
merits of the case as well as the motion, with respect 
to the signing of the bill of exceptions “as now for 


i 




8 


then/’ an examination of the record discloses the fact 
to be that the bill of exceptions was actually signed 
as of the 6th of March, 1908, a later date than per¬ 
mitted bv rule. It therefore necessarily follows that 
in the opinion going to the merits of the case, where 
reference is made to the signing of the bill of excep¬ 
tions “nunc pro tunc ” by the Court, it was construing 
the signing and settling of March 6, 1908, as having 
been signed “now for then.” Thus it clearly appears 
that there is no magic in the signing of a document 
by the Court as nunc pro tunc for the reason that if 
the facts warrant it the Court will construe a signa¬ 
ture although physically made and recorded as of a 
particular date to have been signed “now for then” 
with respect to the proper date. 

We feel constrained to comment upon the last sen¬ 
tence of the foregoing quotation where we find this 
Court subscribing to the doctrine that where a party 
litigant has done everything in his or her power to 
comply with a rule of Court he or she is not to be 
prejudiced because of Court’s failure to comply there¬ 
with. This was exactly the case at bar, hence appel¬ 
lant was not prejudiced by Court’s delay in settling 
bill, for this Court would have granted writ notwith¬ 
standing. 

The Supreme Court of the United States in the case 
of United States v. Breitling, 20 How. 252, 15 L. Ed. 
900, in sustaining bill of exceptions which was duly 
filed in the cause, but approved by the Court after ad¬ 
journment in contradiction to an existing rule provid- 


“that no bill of exceptions can be signed 
after the adjournment of the court during which 
the exception is taken, unless by consent of coun¬ 
sel in writing, when it may be signed within ten 


I 

; 


days thereafter except in such cases as ii other¬ 
wise provided” 

i 

had the following to say: 

“And it is always in the power of the court to 
suspend its own rules, or to except a particular 
case from its operation, whenever the purposes 
of justice require it.” 

\ 

i 

i , 

We likewise quote below explanation attached to the 
bill of exceptions in the Breitling case, supra* by the 
trial judge, which clearly sets out all the facts sur¬ 
rounding the failure to sign within the prescribed 
period. j 

! 

4 ‘During the term of the court, the attorney 
for the United States presented a bill of excep¬ 
tions. The bill was presented on Saturday be¬ 
fore the court adjourned, which was on Wednes¬ 
day. On Monday morning, the bill was, handed 
to the United States Attorney, with the! request 
that he submit it to the opposing counsel. On 
the third day after this, the minutes werb signed, 
and the court adjourned.” 

I heard nothing further from the bill! till the 
9th or 10th May, when it was presented by the 
plaintiff’s attorney again, with the written ob¬ 
jections of the attorneys of the defendant, that 
it should be signed after the adjournment. The 
Clerk will subjoin this explanation to thfe bill of 
exceptions. John Gavle.” 

Filed 15th May, 1856. j 

We submit that if under the facts of the Breitling 
case, supra, a motion to dismiss was denied by the 
Supreme Court of the United States, this Court would 
not, and could not, have refused writ of error to the 

7 7 i 
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Police Court in the case at bar because of the failure 
of the trial judge to settle the bill of exceptions within 
the prescribed period. 

The case of Omaha Electric Light and Power Com¬ 
pany v. City of Omaha, 216 Fed. 848, adopts the doc¬ 
trine enunciated in the case of U. S. v. Breitling, 
supra, in the following passage: 

“Furthermore, the case is so exceptional that 
we would be justified under the decisions of the 
Supreme Court in setting aside our rule if it were 
applicable to the case. Poultney v. City of La- 
Fayette, 12 Pet. 472, 9 L. Ed. 1161; U. S. v. Breit¬ 
ling, 20 How. 252, 9 L. Ed. 900; Burget v. Kob- 
inson, 123 Fed. 262, 59 C. C. A. 260.” (p. 856.) 

As removing all shadow of doubt that the circum¬ 
stances of the case at bar are such as justified the 
trial judge in settling the bill of exceptions after the 
time prescribed by the rule, the following brief quo¬ 
tation from the case of Glickstein v. U. S., 215 Fed. 
91, is cited: 

“The extraordinary circumstances mentioned 
in the Supreme Court cases which justified the 
signing of the bill after the term had expired re¬ 
late to circumstances which caused the delay, and 
cannot be said to include negligence of the party 
or the importance or difficulty of the question in¬ 
volved.” 

Delay in executing the bill of exceptions in this cause 
was not attributable to the negligence of anyone, not 
even the judge. The circumstance which brought 
about the delay was due solely to trial judge relying 
on an existing rule which was later declared to be 
invalid. Could it, with justice, be said that because 
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the trial judge erred that the defendant in this cause 
must lose his right of review by the appellate court! 
Reason exacts a negative answer. Likewise, ttye Dis¬ 
trict should not be prevented from seeing that pun¬ 
ishment is accorded to one of its erring member^ when 
directed so to do by a verdict of guilty by a jury 
because of a misconception by a trial judge of the 
meaning and effect of an existing rule. 

To the same effect is the opinion in the case of Pen¬ 
dleton v. Newman, 285 Fed. 348, a brief part which 
follows: 


“True, this court like other courts may,\either 
by suspending its rules, United States v. Breitling, 
61 U. S. (20. How.) 252, 254, 15 L. Ed. 900, or 
in pursuance of positive rule (rule 11, C.| C. A. 
3d), notice a plain error not assigned, or insuffi¬ 
ciently assigned. But this is entirely optional and 
is done only when, by some consideration arising 
out of the record, the court is moved in the! inter¬ 
est of justice.” (P. 350.) (Italics ours.) 


As late as October 18, 1926, we find the Circuit 
Court of Appeals for the Ninth Circuit having tlie fol¬ 
lowing to say with reference to power of a Court to 
extend time within which bill of exceptions may be 
settled, notwithstanding a general rule prohibiting it: 


_ i 

“Defendant moves to strike from the record 
the bill of exceptions and also to dismiss tha writ. 
We have considered, but do not deem it necessary 
to discuss at length, the issues presented by these 
motions. It is sufficient to say that, notivithstand- 
ing the general ride of the court providing that 
without consent of the parties extensions of the 
time in which to present a bill of exceptions or 
a petition for a new trial would not be granted 


! 
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for more than 30 days , the court had the power 
in the exercise of a sound discretion to grant a 
greater length of time. Poultnev v. LaFayette, 12 
Pet. 472* 9 L. Ed. 1161; U. S. v. Breitling, 20 How. 
252,15 L. Ed. 900; Hunnicutt v. Peyton, 102 U. S. 
333, 353^ 26 L. Ed. 113; Abbott v. Brown, 241 U. S. 
606, 36 S. Ct. 689, 60 L. Ed. 1199; So. Pac. Co. v. 
Johnson, 69 F. 559, 16 C. C. A. 317; Russo-Chi- 
nese Bank v. National Bank, 187 F. 80, 109 C. 
C. A. 398; Czizek v. W. U. Tel. Co. (C. C. A.), 
272 F. 223; Payne v. Garth (C. C. A.), 285 F. 
301, 310. That being true, and the court still hav¬ 
ing jurisdiction to grant such extensions when the 
orders were made, neither motion is thought to 
be well taken, and both are therefore denied .’ 9 
(Italic ours.) (Spokane Interstate Fair Ass’n 
v. Fidelity & Deposit Co. of Md., 15 Fed. (2d) 
48.) 

The Supreme Court of the United States, in the 
case of United States v. Vigil, 10 Wall. 423, held 
that prayer for an appeal made in due time, though 
not granted at the time by the Court, secures the right 
to appeal, and delay by the Court in its allowance 
cannot impair it. In this case appellee had brought 
a suit under a specific Act of Congress to recover a 
parcel of land, the same statute providing for an ap¬ 
peal if requested within one year from rendition of 
judgment. Judgment was entered against the United 
States, and appeal noted within the prescribed period 
of time. It appears that the clerk, however, failed 

to make entry in the minutes. This omission was not 
* 

discovered until some two years later. Promptly 
thereafter an application was made to the Court be¬ 
low to correct the record. This was done, and Court 
ordered entry made nunc pro tunc of an appeal in the 
cause asked for at the January term, 1867, and that 
the same be granted. 

In a subsequent part of the opinion the Court states 
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that the delay in perfecting the appeal was mainly 
occasioned by the clerk in not entering the prhyer for 
appeal, and while it is true that if the District Attor¬ 
ney had been more vigilant this error might have 
been corrected sooner, the latter was laboring under 
the conviction that the appeal had been allowed, and 
that nothing was left to be done by him. In the course 
of the opinion denying the motion to dismiss! the ap¬ 
peal the Court said: 

j 

“This neglect of duty by the clerk and inat¬ 
tention of the district attorney led to the Necessity 
of a motion to the Court to amend the record, so 
as to make it appear thereon that the proper steps 
had been taken in due time to secure an appeal on 
the part of the Government. The prayep for an 
appeal in due time, although not granted then by 
the Court, secures this right, and no delay by the 
Court in its allowance can impair it. T^ie order 
nunc pro tunc contains the allowance. It is true 
some considerable delay has taken placq in per¬ 
fecting this appeal, but the Court is of opinion 
that it has been sufficiently accounted for from 
the facts and circumstances appearing onithe face 
of the record.” (Pp. 426-427.) (Italics lours.) 

Counsel for appellant makes much of the fact that 
forty-three days had elapsed between the tiipe of fil¬ 
ing proposed bill of exceptions by appellant j and the 
settling thereof by the trial judge. He tactfully re¬ 
frains from accounting for the intervening time. The 
fact is that the greater portion thereof was spent in 
bringing about a determination of the validity or in¬ 
validity of Rule 2, of the Police Court of the IDistrict 
of Columbia, relating to appeals. As disclosed by the 
agreed statement of facts appearing on pages 12-15 
of record, the trial judge immediately after the sign¬ 
ing of the order by Mr. Justice Bailey discharging 


I 
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petitioner without prejudice to further proceedings, 
and declaring the before-mentioned rule of the Police 
Court to be a nullity set the proposed bill of excep¬ 
tions down for hearing; ample notice was given appel¬ 
lant. It cannot be doubted that the lapse of time in 
the case at bar was justified. 

In the case of Abbott v. Brown, 241 U. S. 606, 609, 
the Court held the failure of a party litigant to file 
motion for a new trial within the time prescribed by 
rule of court to be a mere error of procedure and not 
one affecting the jurisdiction. 

The Supreme Court of the United States in the case 
of Hunnicutt v. Peyton, 102 U. S. 333, 26 L. Ed. 113, 
held that a rule requiring the presentation of bills 
of exceptions for the signature of the judge within 
five days is not a rule controlling a litigant’s action. 
It appears in this case that a verdict was rendered 
on the 17th of February, 1877, and that judgment 
thereon was entered on the same day. The rule al¬ 
leged to have been violated reads as follows: 

“No bill of exceptions will be signed unless pre¬ 
sented to the judge wdthin five days after the close 
of the trial unless further time be allowed by the 
Court.” 

It was not until the 1st of March that an order was 
made by the Court extending the time for presenting 
and filing the bill of exceptions until that day. Plain¬ 
tiff objected to the order. The bill of exceptions was 
filed on the last-mentioned date. It w’as insisted that 
the bill of exceptions could not be considered as a 
part of the record and that it was not properly be¬ 
fore the Court for review. The first reason assigned 
was that the bill in question was not presented to the 
trial judge within the time prescribed by rule of court. 
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To this contention the Supreme Court had the follow¬ 
ing to say: 

“But the rule requiring the presentation of bills 
for signature of the judge within five days! is not 
a rule which controls his action. He may depart 
from it in order to effectuate justice. Stanton v . 
Embrey, 93 U. S. 548, 23 L. Ed. 983. It is a di¬ 
rection to the parties and it expressly reserves 
the power to enlarge the time.” (P. 353^) 

i 

The Circuit Court of Appeals for the Ninth Cir¬ 
cuit in the case of Czizek v. Western Union Telegraph 
Co., 272 Fed. 223, 226, had the following to say with 
reference to the right of a court to deny motion to 
strike bill of exceptions because of non-compliance 
with existing court rules: 

i 

i 

“The Court also had authority to deny the mo¬ 
tion to strike the other portions of the bill of ex¬ 
ceptions as presented, although they were nbt pre¬ 
pared and submitted as required by the rules of 
court.” (Citing Hunnicutt v. Peyton, suprh; Rus- 
so-Chinese Bank v. National Bank of Coirimerce, 
187 Fed. 80.) 

i 

! 

The Court of Appeals for the same Circuit,jin the 
case of Russo-Chinese Bank v. National Bank of Com¬ 
merce, supra, denied motions filed on behalf of de¬ 
fendant in error to dismiss writ of error and strike 
from the files of the court bill of exceptions, both mo¬ 
tions being based on the fact that plaintiff in error 
had failed to comply with certain rules of court. As 
to the first motion it appears that plaintiff ifi error 
failed to comply with Rule 24 of the Circuit Court of 
Appeals requiring him to file with the clerk twenty 
copies of printed brief and to serve one upon counsel 
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for defendant at least ten days before the case was 
called for argument. By an affidavit it appeared that 
plaintiff in error had served copy of brief upon coun¬ 
sel for defendant by depositing same in the post of¬ 
fice in sealed envelope addressed to him with post¬ 
age prepaid. The Court in holding this to be suffi¬ 
cient said: 

“We think this service comes within the rule, 
but had there been such a delav of the briefs at 

ms 

Seattle (defendant in error’s destination) as to 
in any way prejudice counsel for the defendant 
in error in filing their reply brief, this court upon 
a proper showing would have made a suitable or¬ 
der with respect thereto.” (Pp. 85, 86.) 

Turning to the case at hand we say that had the 
District of Columbia attempted to bring about a de¬ 
nial of appellant’s petition for writ of error (had one 
been filed) because of the fact that the trial judge had 
failed to sign the bill of exceptions in the time fixed by 
rule of Court, which is the only possible way appellant 
could have in any wise been prejudiced by the Court’s 
failure to settle the bill within the prescribed period, 
this Court w’ould have seen that no injustice was done, 
and granted the writ if the facts set forth in the peti¬ 
tion warranted such action—and this without regard 
to the fact that the bill of exceptions was not signed 
within the limit fixed bv the rule. 

mt 

The second motion in this cause was based upon an 
alleged failure of plaintiff in error to prepare and 
have settled a bill of exceptions in accordance with 
the provisions of Rule 75 of the United States Circuit 
Court which provided: 

“The party desiring the bill (of exceptions) 
shall * * within ten davs after the rendi- 

tion of the verdict serve upon the adverse party 
a draft of the proposed bill of exceptions.” 
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The judgment in this cause was entered on the 17th 
day of March, 1910, and on the 11th of April, 1910, 
an order was entered extending time until tike 14th 
day of May, 1910, in which plaintiff in error might 
file and serve its bill of exceptions. This order was 
made within the term in which the judgment yas en¬ 
tered, but after time fixed by rule of court. It; recited 
that it was made for good cause shown. In denying 
the motion the Circuit Court of Appeals said : 

“The exceptions were seasonably taken and re¬ 
served, and they were put in form and filed in 
the case by direction of the judge. This wfas held 
sufficient in Stanton v. Embrey, 93 IT. S. 548, 555, 
23 L. Ed. 983. We think that, under the author¬ 
ity of this case and the practice prevailing in this 
court, the bill of exceptions should be accepted. 
Southern Pacific Co. v. Johnson, 69 Fed. ;559, 16 
C. C. A. 317; Citv of Seattle v. Board of Home 
Missions, 138 Fed. 307, 70 C. C. A. 597.” j 

The court in commenting on the delay in connection 
with the bill of exceptions declares that it was ap¬ 
parently brought about by the mistaken belief of plain¬ 
tiff in error that the law of the State of Washing¬ 
ton, providing that a proposed bill of exceptions must 
be filed and served within thirty days, likewise pre¬ 
vailed in Federal courts. If a mistake of a party 
litigant as to existing rules is tolerated by a Circuit 
Court of Appeals, then it must follow that an error 
in judgment by the trial court cannot constitute a 
bar to an appeal, nor be the instrument whereby a 
duly convicted defendant can escape punishment. 

Discussion of Doctrine that Rules Are Binding on 

Court. 

It will be noted with few if any exceptions that 
where the courts enunciate the doctrine that their rules 
are as binding on them as on litigants, it is! where 


; 
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a party is seeking to have something done contrary 
to a rule, which, by due diligence of the party mak¬ 
ing the request would have been unnecessary, and 
where the other side has protested against such. We 
have yet to find a case where the interest of a party 
to an action has been permitted to be prejudiced by 
failure of a Court either through error or delin¬ 
quency to do something within the prescribed period, 
and we venture the statement that none will be found. 
There are innumerable authorities, many of which 
are cited in this brief, holding that non-compliance, 
or delay in complying with a rule by a tribunal 
cannot prejudice the rights of parties litigant. 

Many cases at first flush, or by casual reading, lead 
one to the conclusion that they are opposed to the 
foregoing statement, but a study of them shows this 
not to be the fact. We list, and quote from several 
of the cases of this type below: 

The following extract from the opinion of our Court 
of Appeals in the case of Murphy v. Gould, 39 App. 
D. C. 363, 366-367, clearly supports our proposition: 

“In case of agreement either the justice try¬ 
ing the case, or the justice sitting in his stead, 
may sign the same. Its presentation to him 
within the time is all that counsel can do. In case 
of disagreement the hill can only he settled hy 
the justice who presided at the trial because he 
alone could have the necessary knowledge to en¬ 
able it Ho he correctly settled under such circum¬ 
stances. If he he absent the hill may he submitted 
to the justice presiding in his stead, and acted 
upon, as of the date of its submission , hy the trial 
justice upon his return to this court. It is not 
to be presumed that under such conditions he 
would fail to settle the bill and make it relate 
back to the time of such submission. But to en¬ 
able this to be done, the bill must have been sub- 
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mitted in accordance with the requirement of the 
rule governing the matter.’’ 

We submit that the above quotation not only sanc¬ 
tions a signing after time set by rule under cqrtain 
circumstances, but the court declines to presume that a 
trial judge would refuse to settle bill notwithstanding 
time prescribed by rule had passed. 

The Court of Appeals of the District of Colombia 
in the case of Johnson-Wynne Co. v. Wright, 28 App. 
D. C. 375-380, had the following to say in sustaining 
the view expressed above: 

| 

i 

“We are not to be understood as saying that 
the trial justice might not have signed th£ bill 
within the thirty-eight days, for reasons satisfac¬ 
tory to himself, notwithstanding the failure, 
within the required time, to submit the copy to 
opposing counsel. In a recent case, where a mo¬ 
tion was made in this Court to strike out la hill 
of exceptions that had been settled withiii the 
thirty-eight days y although notice had not j been 
given within the proper time to opposing coynsel, 
we denied the motion , intimating in doing so that 
the failure to give the required notice miglrit be 
waived by the trial justice for reasons satisfac¬ 
tory to himself. In such cases absence froiji the 
District might prevent the service of notice upon 
opposing counsel, or there might be other |good 
reasons, within the knowledge of the trial justice, 
for failure in that respect; and as in the: case 
mentioned, the trial justice had settled the bill, 
it could well be presumed that such conditions 
might have existed—especially as it was plain 
that no injury could have accrued to the opppsing 
party. Lindsev v. Pennsylvania R. Co., 26 App. 
D. C. 125.” 


i 

; 
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The above quotation clearly indicates that rules of 
court, limiting time, must of necessity be subject to 
reason. 

In the case of District of Columbia v. Humphries, 
11 App. D. C. 68, 70, which was a case growing out 
of failure to execute a bill of exceptions within the 
allotted time, this Court, though recognizing the fact 
that some dispute or misunderstanding existed be¬ 
tween the respective counsel as to the settling of the 
bill, states that was not sufficient to account for the 
delay, or take the case out of the operation of the rule. 
The following quotation, however, shows that the 
Court does recognize its right, under certain circum¬ 
stances, to take a case out of the operation] of rule 
of court: 

“ There was ample time as well as ample means 
for settling the hill of exceptions within the time 
prescribed.” 

It goes without saying that the foregoing quotation 

sustains in its entirety the contention of appellee that 

under the circumstances of the case at bar the Court 

of Appeals would not have denied the petition for 

writ of error because of the trial judge's failure to 

sign the bill of exceptions within the time allowed. 

There was no means by which either the District of 

•/ 

Columbia or the defendant below could have brought 
about a settlement of the bill of exceptions within the 
time fixed bv rule. 

The next to the last sentence in the opinion of the 
Court in the case of Talty v. District of Columbia, 20 
App. D. C. 4S9, 494, states: 

‘‘It is proper, however, to say that when a 
party shall have done seasonably all that the law” 
prescribes as requisite to preserve or obtain his 
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right on appeal, he cannot he deprived of it\ (ap¬ 
peal) by the negligence or inadvertence of either 
a ministerial or judicial officer, hut will have an 
appropriate remedy.” (Italics ours.) 

Again in the case of District of Columbia v. Roth, 18 
App. D. C. 547, 553, this Court recognized the fact that 
negligence or inadvertence of a judicial official causing 
a rule of court to be violated does not constitute a 
bar to an appeal where the party seeking it is riot in 
any wise responsible therefor. This is substantiated 
by the following quotation: 

; 

‘ 4 Doubtless, however, where the filing of the 
transcript within the time prescribed has been 
prevented by the fraud or contrivance of tfie op¬ 
posite party, or by the contumacy of the Clerk, 
without any want of diligence on the part qf the 
appellant, in such case the Court would not al¬ 
low the rule to be set up and availed of by the 
appellee to defeat the right of appeal/ ’ 

The case of In Re Hitchcock, 47 App. D. C. 251, was 
based on an application to reinstate an appeal which 
had been dismissed because not taken within the forty 
days allowed by Rule 21 governing appeals from de¬ 
cisions of the Commissioner of Patents. One of the 
reasons assigned was that the attorney had overlooked 
the requirement of the rule in question. In the course 
of its opinion the Court of Appeals had the following 
to say: 


“If applicant had done something, though im¬ 
perfectly, in the way of perfecting his appeal, he 
might have come within the decision of Alaska 
United Gold Min. Co. v. Keating, 53 C. 0* A. 


655, 116 Fed. 561, strongly relied upon by 
but he did not.” (P. 252.) 


him, 


| 
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The above unmistakably indicates that rules of court 
are not absolutely rigid, but in fact are under cer¬ 
tain conditions subject to amelioration. 

As further indicating the above proposition we 
quote the next to the last sentence of the opinion of 
Chief Justice Smyth in the before-mentioned case: 

“ Practitioners at this bar are conclusively pre¬ 
sumed to know the rules; and if they fail to ob¬ 
serve them, they and their clients must bear what 
follows, except where they are excused by cogent 
reasons .” (P. 552.) (Italics ours.) 

As to the existence of “cogent reason” for this Court 
recognizing petition for writ of error, notwithstand¬ 
ing the lapse of the prescribed time before the signing 
and settling of the bill of exceptions by the trial court, 
we need only say that the delay was solely at the 
hands of the trial judge, and that no' legal process 
could have been brought into play to expedite the set¬ 
tlement of said bill of exceptions. 

Discussion of Authorities Cited by Appellant. 

We turn now to a discussion of the authorities cited 
b}’ appellant as sustaining his contention that it would 
have been useless to have applied to this Court for 
writ of error as the trial judge had not signed bill 
within time fixed by rule of court, though through no 
fault of his, and entirely because of Court’s error. Au¬ 
thorities previously cited show that this contention 
is erroneous, but we will likewise establish this by 
an examination of the cases cited by appellant. 

Particular stress is laid on the case of Tavlor v. 

* 

Leesnitzer, 31 App. P. C. 92, which he declares fol¬ 
lows previous adjudications of this Court in the cases 
of United States ex rel. ATulvihill v. Clabaugh, 21 App. 
1). C. 440, and Darlington v. Turner, 24 App. D. C. 
573, holding that our Court of Appeals has no power 
to set aside its rules relating to appeals. He, how- 


I 

ever, neglects to mention the all important fact that 
the Taylor case, snpra, was reversed by the Supreme 
Court of the United States in 1911, 220 U. S. 90, or 
to effect an analogy between the facts of those cases 
and the one at bar. 

We deem it not amiss to briefly set forth the facts 
in the Taylor case, supra. Bill was filed in the Su¬ 
preme Court of the District of Columbia by Leesnitzer 
against Mrs. Taylor, testator’s widow, E. E. Padgett 
and F. C. Padgett averring that testator acquired 
real estate described therein subsequent to execution 
of will, and at his death it vested in his heirs,!Lee¬ 
snitzer and E. E. Padgett, his half sister; that his 
wddow, Mrs. Taylor, had not renounced under the will 
within the time fixed by law, and thus she was barred 
of dower in said real estate. The bill prayed that 
the real estate be sold and proceeds divided between 
said heirs. Mrs. Taylor interposed a demurrer to 
said bill which was overruled, and she elected to §tand 
thereon. The Court decreed said realty be sole} and 
proceeds be divided between the heirs, without dower 
to Mrs. Taylor. Appeal was noted, but was j only 
perfected as to one of the defendants belpw— 
Mrs. Taylor being the only one to provide a 
supersedeas bond. Motion was made in the (iourt 
of Appeals to dismiss the appeal because E. E. 
Padgett, one of the defendants to the original 
bill, who had a substantial interest adverse to appel¬ 
lant in the maintenance of the decree, and who vtould 
thus be substantially affected by modification or re¬ 
versal thereof, had not been named as appellant, or a 
severance effected. This motion was granted. |Sub- 
sequently motion to vacate the order of dismissal and 
for hearing on the merits, or to modify so tha^ ap¬ 
pellant be permitted to correct her record by citing 
the omitted parties, or by giving an additional bond, 
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was filed; this was denied. The Court, after dealing 
with the question of absence of a necessary party to 
the appeal and quoting authorities, had the following 
to sav: 


“Rule 10 of this court provides that no judg¬ 
ment or decree shall be reviewed unless appeal 
shall be taken within twentv davs, Sundavs ex- 

• * * mf 

eluded, after the same shall have been made or 
pronounced. And the appellant, to supersede the 
execution of the judgment or decree appealed 
from, shall, within such time of twenty days, file 
a bond conditioned for the successful prosecution 
of the appeal. The penalty of the bond in this 
case wras fixed at $1,000. With the passage of 
the time given by the rule, the right of appeal 
expires. United States ex rel. Mulvihill v. Cla- 
baugh, 21 App. D. C. 440, 443.” (P. 99.) 

“In the present case, on the other hand, the 
omitted party w^as opposed in interest to the ap¬ 
pellant, and was the beneficiary, jointly with the 
appellee, of the decree sought to be reviewed. The 
decree being in her favor, she w r as interested in 
its maintenance and opposed to its review. To 
a proceeding to review it, she w^as a necessary 
party. As such she had the right to demand that, 
as to her also, the requirement of the rule should 
be obeyed. To permit her nowr to be brought in 
and made a party to the appeal w r ould be to set 
aside the rule wiiich is the law r of the court as 
wrell as of the parties. ‘Under former decisions 
this court has no power to set aside its rules re¬ 
lating to appeals, and to permit a bond to be filed 
in this court in lieu of one that should have been 
filed in the court below as prescribed in those 
rules. , United States ex rel. Mulvihill v. Clabaugh, 
21 App. D. C. 440, and cases cited.' Darlington 
v. Turner, 24 App. D. C. 573, 592.” (Pp. 99-100.) 
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An appeal to the Supreme Court of the United States 
from the above decision was allowed June 6, 1908, 
and on the 20th of March, 1911, that Court (220 U. S. 
90) reversed the decision of our Court of Appeal?, 31 
App. D. C. 92. In the course of his opinion Mr. Jus¬ 
tice Holmes had the following to say with reference 
to the supposed inelasticity of rules: 

i 

“We generally are slow to overrule the de¬ 
cisions of courts other than courts of the Uhited 
States upon matters of local practice. Blit as 
the Court of Appeals unwillingly yielded a con¬ 
sideration of the merits to what in the circum¬ 
stances probably was little more than form, we 
feel less hesitation than otherwise we might in 
acting upon our opinion that it took too strict a 
view of its own powers. The first decision went 
on the ground that Mrs. Padgett was not ipade 
a party to the appeal, and if we correctly under¬ 
stand the second, it also seems to have stood on 
the same notion deduced as a conclusion from the 
form of the bond, as disclosed by inspection or 
presumed. No other was open under the motion 
except one discarded by the court as we have 
shown, and no other was or was likely to be tpken 
by the Court of Appeals. But this ground can¬ 
not be taken on the record, because the decree in 
the Supreme Court states that an appeal was 
prayed in open court.’’ 

* * # * # # * | 

“The requirement of a bond by a rule of the 
Court of Appeals does not go to the essence of 
the appeal, as is shown by the condition ip the 
rule that the motion to dismiss for want of one 
must be ‘made within the first twenty days pext 
after the receipt of the transcript in this Court.’ 
Kule X.” (Pp. 92-93.) 
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The last sentence of Mr. Justice Holmes' opinion 
in the Taylor case, supra, shows without question that 
the highest court of this land will no longer counte¬ 
nance a denial of an appeal or review of a case on 
its merits because of some superficial, or indeed an 
artificial grievance, and has marked for all time the 
passing of the day when a minute technicality can 

stand in the wav of a determination on its merits of 

•/ 

a party litigant's rights. As substantiating the fore¬ 
going statement we quote in toto that part of the 
opinion: 

“The time has gone by when the appellant can 
be turned out of court because Mrs. Padgett was 
not joined as obligee, but if, as we have tried to 
show, the proper parties were all before the 
higher court, no doubt leave would be given to 
file an additional bond if an amendment were de¬ 
sired.'' (P. 93.) 

We are at a loss to understand why the case of Mul- 
vihill v. Clabaugh, supra, was cited by appellant, for 
a reading of it has brought us to the unalterable con¬ 
clusion that so far from sustaining his contention it 
is directly opposed thereto. Before making a further 
reference to the case itself, we feel constrained to 
again call the Court's attention to the fact that in 
the instant case any and all delays 'which occurred in 
the trial court in connection with the signing and 
settling of appellant’s bill of exceptions were solely 
at the hands of the trial judge. With that in mind, 
we submit the following quotation as being peculiarly 
applicable to the case at bar: 

“It may be conceded that if the bond be filed 
and submitted to the judge for approval within 
the twenty days allowed by the rule of this court 
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for an appeal, and for any reason the judge may 
require time to examine into any objection that 
may be made to the bond, or to consider of the 
sufficiency of the bond, whether in matter of law 
or fact, and the time required or that may be 
taken by the judge for such purpose extends be¬ 
yond the twenty days, in such case, if the pond 
be approved, the approval may be entered to have 
relation to the time of the filing of the bond, or, 
in other words, nunc pro tunc. In such casq, the 
delay would be occasioned by the action of the 
court in holding the bond sub judice, and not by 
the fault of the party. And this is substantially 
what was decided by this court in the case of 
Beall v. Cox, 14 App. D. C. 368, 375.” (Pp. 442- 
443.) (Italics ours.) 


Appellant likewise cites the case of Darlington v. 
Turner, 24 Appeals, D. C. 573, as supporting his con¬ 
tention. As further indicating that a rule of court 
is not inflexible under all circumstances we quote the 
following from the before-mentioned case: 


“ Under former decisions this court has not 
power to set aside its rules relating to appeals, 
and to permit a bond to be filed in this court in 
lieu of one that should have been filed in the 
Court below as prescribed in those rules. United 
States ex rel. Mulvihill v. Clabaugh, 21 App. D. 
C. 440, and cases cited. 

“ Under the special circumstances of this case, 
however, we have concluded, though not without 
considerable doubt, that the appeal bond of Oc¬ 
tober 29, 1902, when taken in connection with the 
stipulation then entered into, is sufficient to Sus¬ 
tain the entire appeal. The merits of the con¬ 
troversy w T ere substantially determined by the first 
decree entered. Nothing remained thereafter!but 

i 

] 

i 




to take the account. The agreement contemplated 
but one record, and one hearing that should be on 
all points, and it is fair to presume, considering 
all of the conditions of the case and the fact that 
the executors were under bond for the preserva¬ 
tion of the estate, that the bond was considered 
ample for the purposes of the appeal. ” (P. 592.) 

Counsel for appellant seems to be laboring on the 
theory that it is appellee’s contention that this Court 
is without power to dismiss an appeal because of fail¬ 
ure on the part of litigant to abide by its rules. We 
entertain no such view, and promptly concede that 
an appellate court has a perfect right to dismiss an 
appeal for failure of either party to comply with its 
rules. We do, however, unequivocally deny that it 
has the right to refuse to entertain an appeal because 
a trial judge has failed to abide by rule of an appel¬ 
late court. We therefore have no quarrel to pick be¬ 
cause of the citation of the case of Fuller v. McClosky, 
35 App. D. C 1 . 595. The Court’s attention, however, is 
directed to the fact that so far as the opinion therein 
related to the matter of dismissal for failure to abide 
by a given rule of court it ^yas dictum. Then, too, 
we feel that it is incumbent upon us to state that here, 
as in all other cases cited, the infraction or infrac¬ 
tions complained of were at the hands of parties 
litigant, and not of the Court, hence not in point in 
the instant case. 

Immediatelv in the wake of the citation of the Fuller 
and Taylor cases, supra (Appel. Br. p. 7), appellant 
states that it would have been useless for him to have 
made application to this Court for writ of error, ap¬ 
parently relying upon the two last-mentioned cases 
to sustain this view. Our previous comment on these 
cases, we believe, clearly shows that they cannot be 
used for the purpose sought. 
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Is counsel to be permitted to occupy the role of 
judge? Counsel for appellant in refusing to petition 
for writ usurped the function of this Court by prejudg¬ 
ing that it would not grant writ of error for the rea¬ 
son that the bill of exceptions had not been settled 
and signed by the trial court within prescribed time, 
although the parties to the cause had complied \yith 
all rules of court and could in no wav, within the 
time fixed by the rule, have caused the signing of the 
bill of exceptions. We here, as before, say that the 
authorities show this presumption was both violent 
and erroneous. We further state that it was appel¬ 
lant's election to stand on this erroneous presump¬ 
tion and not late signing of bill that prevented this 
Court from passing on merits of appellant’s excep¬ 
tions. We cannot believe that this Court will look wfith 
favor upon the course adopted by appellant when' to 
have followed the dictates of the Supreme Court of the 
District of Columbia w’ould have in no way prejudiced 
his rights. In brief, this is purely and simply a chse 
of where a party has no reliance in the merits of his 
exceptions, but feeling confident of his ground 
on a superficial technicality is willing to assupe 
whatever might be the consequence of his act. 
It is submitted that the proper course for appellant 
to have pursued was to have applied to the Court of 
Appeals for w^rit of error, showing in his petition 
therefor that the delav in the settlement of the bill 
of exceptions was solely at the hands of the trial judge. 
In view of the many authorities cited herein, the Court 
would have unquestionably allowed the writ if the 
merits of the cause had warranted it. 

The case of Kelly v. ^loore, 22 Appeals D. C. 1, 
is cited by appellant to the effect that a judge canfiot 
act judicially upon the rights of parties after tiine 
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prescribed by statute. He wisely, however, stands on 
the blanket proposition rather than set forth facts 
surrounding the case in question. It is to be noted in 
the case cited that the trial term had passed, and an 
appeal had been perfected when application was made 
in the lower court to amend executed bill of exceptions. 
No such circumstances exist in the present case. Here, 
again, we are forced to reiterate the fact that the de¬ 
lays in the Kelly case, as in all other cases cited by 
appellant, were caused by parties litigant, and not 
by the Court, as is the fact in the case at bar. It 
is likewise interesting to note that in the quotation 
appearing on page 8 of the opinion in that case it is 
stated that the dutv of the Court is limited to de- 
termining the validity of exceptions tendered and al¬ 
lowed. Under the rules in force at the time the bill 
of exceptions involved in the case at bar was under 
consideration in the trial court, it was the dutv of 
the trial judge thereof to sign the bill of exceptions 
if correctly presented, or to correct and sign within 
the prescribed period of ten days. From the fore¬ 
going there can be no question that after due presen¬ 
tation to the trial judge, it then became and was 
the court's duty to sign the bill if correct as presented, 
or it incorrect, to correct and sign it within the pre¬ 
scribed time. 

Appellant likewise cites the case of Lamson v. An¬ 
drew, 40 App. D. C. 39, as sustaining his position. 
An examination of this case discloses that motion to 
dismiss appeal was made on the ground that the tran¬ 
script of record was not filed in the Court of Appeals 
within the time required by its rules, nor had the time 
been properly extended. It appears that the order 
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extending time for settling bill was signed aft^r day 
fixed in previous order extending original time.: The 
fact was that the first extending order expired oh Sun¬ 
day, and the following day was a legal holiday, hence 
no extension was or could have been obtained until 
the succeeding Tuesday. On the Tuesday in question 
an order was executed by the Court extending the 
time as requested. The Appellate Court held that 
the trial judge was perfectly within his right in ex¬ 
tending the time, notwithstanding the fact that;there 
had been a lapse of two days, Sunday, and Monday 
a legal holiday. The following quotation is signifi¬ 
cant when read in the light of the circumstances and 
facts of the case at hand: 

i 

i 

“By the terms of the order the appellant w^as 
not obliged to perform the act, or to obtain a 
further extension of the time therefor, until on and 
during the day named, which had been specially 
•included. Neither could be done on that dav, 
which happened to be a legal holiday, each being 
dies non.” 

i 

I 

As set out in another part of this brief ani and 
all delays occurring in this case were at the hands of 
the trial judge, and as we have likewise previously 
stated it was entirely beyond the power of either the 
appellant or appellee here to cause the bill of excep¬ 
tions to be signed and settled within the prescribed 
period. Mandamus would not lie to compel the; trial 
judge to sign and settle the bill of exceptions qn the 
first, second, third, or tenth day for the reason that 
it was entirely within the right of the trial judge to 
delay, for any reason he saw fit, signing and settling 
the bill of exceptions in question, until the lastj day. 
The judge not having refused to sign the bill, “appel¬ 
lant was under no obligation to anticipate the Court’s 
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action.” Prioleau v. Sup't Wash'n Asylum and Jail, 
55 App. D. C. 99, 100. To have filed an action to 
cause the signing of a bill of exceptions after the ex¬ 
piration of the time permitted for that purpose by 
the rules of this Court could not have brought the 
matter within the demand of the rule in question. 

Motion was likewise made in the Lamson case, su¬ 
pra, to strike the bill of exceptions from the record, 
declaring it to be in violation of Section 4, of Rule 5, 
of the Court of Appeals. The basis of the latter mo¬ 
tion was that the bill of exceptions was set forth in 
narrative form and in an effort to present the points 
raised and determined exactly as they occurred, in¬ 
stead of as required by the rule involved. The Court 
of Appeals, after concluding that the statement might 
have been further condensed without prejudice to 
either party, said: 

“We do not consider there has been a flagrant 
violation of the rule that would require the re¬ 
jection of the bill of exceptions. (Pp. 42-43.)” 

Here, we find this Court refusing to literally construe 
its rule, and in fact saying that only in a flagrant 
violation would it grant a motion to strike the bill of 
exceptions, or dismiss the appeal. Applying the prin¬ 
ciple enunciated in this opinion to the facts in the case 
at bar, we can reach but one conclusion, and that is, 
that had the appellant here applied for a writ of er¬ 
ror to the Police Court of the District of Columbia 
(and even if the District of Columbia had attempted 
to bring about denial on its application because of 
noncompliance with Rule 26 of the Court of Appeals) 
the Court would have, without question, disregarded 
the fact that its rule had not been complied with, and 
looked to the merits of the questions involved in peti¬ 
tion for the writ. 
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The Court of Appeals in the case of Beal v\ Cox, 

14 App. D. C. 368, had the following to say in dealing 

with the question of the failure of a litigant to cause 

a bond filed therein to be approved by the trial; judge 

within the time fixed bv rule of court. 

* 

“It is true, that, in the first instance, the ap¬ 
pellant’s duty is, performed when he offers the 
bond for approval. If not then rejected, a formal 
approval made later would relate back to ttye for¬ 
mer date, for the party’s right could not he de¬ 
stroyed by the mere delay of justice.” (Pj 375.) 
(Italics ours.) 

Counsel for appellant makes much of the fact that 
no objections or exceptions were filed by counsel for 
the District to his proposed bill of exceptions.! The 
fact is that counsel was advised that objection^ were 
to be noted to the proposed bill. However, conceding 
his statement to be true, we submit it is of no impor- 
stance, for under the remaining rule relating to fhe ex¬ 
ecution of bills of exceptions in the Police Cqurt it 
was the duty of the trial judge thereof to sign bill 
as presented if correct, and if not, to correct and sign 
within the allotted time, or extend the time fojr that 
purpose within the ten-day limitation. 

There was no question here of the trial court! being 
unable to settle the bill of exceptions, hence nq occa¬ 
sion was presented for bringing into play thq rule 
relating to the granting of a new trial. That thete was 
no inability on the part of the trial judge to j settle 
the bill is shown by the fact that it was promptly 
signed after a determination by the District Supreme 
Court, that the Police Court rule was a nullity. 

While it is true that Judge Bailey held Section 2 
of the Police Court Rules relating to appeals To be 
a nullity, we deny that the qualifying provision in 
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order of discharge was an afterthought or an inser¬ 
tion as counsel in third paragraph on page 3 of his 
brief would imply. The fact is that two orders were 
simultaneously presented to the Court, one of abso¬ 
lute discharge by appellant and one authorizing fur¬ 
ther proceedings by appellee, the latter of which was 
signed by Mr. Justice Bailey. No appeal was taken 
by either party to the before-mentioned order, counsel 
for respondent (appellee) being content with the rul¬ 
ing of the Supreme Court and following its dictates 
in his subsequent steps. Appellant declares the facts 
and matters dealt with in the original habeas corpus 
case filed by this appellant to be res adjudicata —with 
this we cannot agree. Mr. Justice Bailey in the 
order of discharge specifically declared that ap¬ 
pellant was not totally discharged, but that further 
proceedings not inconsistent with his ruling were to 
be had in the Police Court of the District of Columbia. 
Mr. Justice Siddons at the time he dismissed appel¬ 
lant’s second petition for writ of habeas corpus spe¬ 
cifically stated that the order of Mr. Justice Bailey 
certainly must have meant something. By dismissing 
petition and quashing the writ he, in effect at least, 
held the steps taken by the trial judge of the Police 
Court subsequent to the before-mentioned order of 
Judge Bailey were what was intended by the order 
and proper. Appellant was in no sense twice placed 
in jeopardy. 

We little believe that this Court is going to turn 
back on society a man convicted by a jury of driving 
a motor vehicle while under the influence of an in- 

i 

toxicating liquor without meeting out the punishment 
prescribed by law solely because of some technicality 
which did not, and could not have in any way preju¬ 
diced his rights. 
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Conclusion. 

The facts show that appellant was not deprived 
of right to petition this Court for writ of error,! and 
the many authorities cited hold that under the facts 
in this case he could not have been denied writ be¬ 
cause of trial judge’s failure to sign bill of exceptions 
within time fixed by rule. ! 

Looking to the substantial ends of justice and not 
merely to form and technicality, we respectfully Sub¬ 
mit that the Supreme Court of the District of Colum¬ 
bia under the facts of this case was correct in;dis¬ 
missing appellant’s petition for writ of habeas corpus 
and quashing the writ issued thereon, and that its 
ruling should be affirmed. 

WILLIAM W. BRIDE, j 
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